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INTRODUCTION
By Steven Finizio, The WilmerHale Arbitration Group, Wilmer Cutler Pickering Hale and Dorr,
LLP.
1.
This Guide summarizes the legal regime in Italy relating to rights and obligations that are
potentially relevant to fact-checkers. As explained below, these include defamation, privacy
rights, the right to information, and copyright.
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DEFAMATION
A.

Introduction

2.
Under Italian law, defamation is defined as the communication of statements that harm
a person’s reputation.1 Defamation can give rise to both civil and criminal liability.
3.
As explained below, criminal defamation can result in both criminal punishment (a fine
or imprisonment) 2 and the payment of compensation for monetary and moral damage,3 while
civil liability can lead to the payment of compensation for monetary and moral damages. 4
B.

Criminal Defamation

4.
Criminal liability is regulated by the Italian Criminal Code. In addition, certain criminal
offenses relating to defamation are included in special criminal legislation, such as laws and
decrees.5
5.

Specifically, defamation is a criminal offense under:
a.

Article 595 of the Criminal Code; and

b.
Law No. 47/1948 on Provisions on the Press, Defamation, Crimes Committed
against the Profession and Criminal Procedure (the “Press Law”).6
6.
Under Article 595 of the Criminal Code, a person commits defamation when he or she
makes a statement that damages a person’s reputation. 7
7.
Under the Press Law, a person can also be found criminally liable for defamation if he or
she defames another person through printed publications8 by referring to a specific fact (i.e., an
identifiable and unrepeatable event).9 While Article 595 of the Criminal Code covers all kinds of
media (including online journals and other non-printed media), the Press Law is only applicable
to offenses committed by means of printed publications, i.e. “newspapers, news agency
publications and periodicals.”10
8.
Because the Press Law only applies to printed publications, more defamation cases are
brought under the Criminal Code than under the Press Law.11 However, in at least one recent
case, the Court of Cassation, Italy’s highest court of appeal, applied the Press Law to an online
newspaper publication.12
1.

Procedure

9.
Prosecution for defamation requires a complaint by the person who is the subject of the
allegedly defamatory statement (the “subject”) against the person who made the statement
(the “speaker”),13 which must be brought before the public prosecutor, judicial police (for
example, the Carabinieri), or a consular agent abroad within three months of the subject
becoming aware of the statement in question. 14
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2.

Elements of Criminal Defamation

10.
Criminal defamation has three general elements that apply under both the Criminal
Code and the Press Law:
a.
Offense against the reputation of others: To be defamatory, the statement must
be an “offense against the reputation of others.”15 Such a statement can be about a
subject’s character, talent, professional ability, physical characteristics or other personal
qualities.16 Reputation for purposes of criminal defamation refers to the opinion or
esteem gained by individuals in the community where they live.17
b.
Absence of the subject: To be defamatory, the statement in question must be
made in the absence of the subject. Depending on the context, absence can mean (1)
the physical absence of the subject when the statement is made or (2) that the
statement is not directed at the subject. Direct communications with the subject (such
as telephone calls, emails, text messages, writings or drawings made or sent to the
subject) therefore do not amount to defamation. 18
c.
Communication to other persons: The statement in question must also be
communicated to one or more persons other than the subject. This communication can
be oral or in writing.19
11.
Under the Press Law, criminal defamation has one additional element: the statement
must be communicated through printed publications.20
3.

Penalties for Criminal Defamation
a)

Criminal Code

12.
The penalty for defamation under the Criminal Code is imprisonment for up to one year
or a fine of up to €1,032. 21
13.

Under certain circumstances, potentially higher penalties apply:
a.
Defamation of a specific fact: If the defamation refers to a specific fact, the
penalty is imprisonment for up to two years or a fine of up to €2,065. 22 Courts have
held that defamation is made “more credible” where “the expressions used evoke
concrete actions with a clear negative value to the understanding of the recipient of the
communication.”23
b.
Defamation through the press or other communications means: The penalty for
defamation can also be more severe if the crime is committed through a publication,
including newspapers, periodicals, blogs, online journals, radio and television
broadcasting, and social media. The penalty in such cases is imprisonment from six
months to three years (as opposed to a maximum of one year under the general
provision) or a fine of at least €516.24
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c.
Defamation directed at a political, administrative or judicial body: The penalty is
more severe if the defamation is directed at a political, administrative or judicial body as
compared to defamation committed against natural persons.25 However, the law does
not specify the penalty in such cases.
b)

Press Law

14.
Under Article 13 of the Press Law, a defamatory statement in a printed publication
(newspapers, periodicals, and journals) that refers to a specific fact is punishable by
imprisonment from one to six years or a minimum fine of €258. 26
15.
The Press Law also allows the subject to claim damages (as in all criminal proceedings in
Italy) as well as additional monetary compensation for the reputational harm suffered in the
same proceedings. The amount awarded depends on the harm caused, which is in turn
determined by looking at the seriousness of the offense and the scope of distribution of the
printed matter.27
4.

Expanded Scope of Criminal Defamation

16.
As discussed below, Italian courts have in certain cases expanded the scope of criminal
defamation under the Criminal Code to (a) defamation by implication and (b) new technologies
and online platforms including blogs and social media. These are discussed below.
a)

Defamation by Implication

17.
Courts have held that a statement need not expressly refer to the subject by name in
order to be defamatory if sufficient information exists to identify the subject indirectly or by
implication. In 2014, the Court of Cassation held that “it is sufficient that enough details are
included so that the offended person can be identified by as few as two persons.”28
b)

Defamation on Social Media

18.
Courts have held that defamation via social media constitutes “aggravated defamation”
under Article 595.3 of the Criminal Code (“defamation through public media”) because online
posts have the potential to reach an indeterminate number of people and are therefore
comparable to defamation through the press.29
19.
In particular, the Court of Cassation has held that a defamatory post on Facebook
amounted to communication with an indeterminate number of people registered on the social
network, and therefore came within the ambit of “aggravated defamation” under the Criminal
Code.30
5.

Defenses to Criminal Defamation

20.
There are two categories of defenses to criminal defamation. There are (a) defenses
based on Article 21 of the Constitution, which protects freedom of expression and freedom of
the press, and (b) the defenses (specific to criminal defamation) set out in the Criminal Code.
-4-

a)

Defenses Based on Article 21 of the Constitution

21.
Defenses to defamation can be founded on Article 21 of the Constitution (which, as
explained above, protects the rights to freedom of expression and freedom of the press 31) if the
statement was made while exercising these constitutional rights. These rights include the right
to inform and criticize or the right to satire, and the requirements for a defense differ
depending on the specific right being exercised, as explained below. 32
a.
Right to inform and criticize: A statement made in the course of exercising the
right to inform and criticize will be exempt from criminal liability where the following
conditions are met:33
i.
Truth or “presumed truth:” To be exempt from liability for defamation,
the speaker is required to prove either that the statement is true or that it
appeared to be true at the time the speaker made the statement.34 If the
speaker believed in good faith that the statement was true after he or she
verified the reliability of the source(s) of information, the truthfulness of the
statement is “presumed.”35 The subject can rebut this presumption by
demonstrating that the source or sources on which the speaker relied could not
have been considered reliable at the time the information was accessed.36
ii.
Social importance and relevance: The statement in question must
address an issue of “social value,” i.e., concern an issue of public interest.37
Whether the statement addresses an issue of social value is determined on a
case-by-case basis. For example, courts are likely to find that statements that
exclusively concern a person’s private life do not have social value. 38
iii.
Impartial and unbiased presentation: The statement in question must
present facts in a neutral manner, and the language used must not gratuitously
offend another person’s reputation or violate “the minimum dignity to which
any human being is entitled.” 39 This requirement does not preclude the use of
terms which, although objectively offensive, do not have adequate equivalents. 40
b.
Right to satire: Article 21 of the Constitution, read together with Articles 9 and
33, protects the right to satire. Courts have defined satire as the mockery of characters,
environments or morals using comedy, paradox, and exaggerations.41 Since satire is a
form of artistic expression, courts have held that the requirements for a defense based
on this right may need to be less strict than those for a defense based on the right to
inform and criticize.42 However, satire is not a defense to defamation in all
circumstances. In particular:
i.

Only public figures can be subject to satire.43

ii.
Gratuitous accusations aimed at discrediting the subject of the satire and
exceeding a minimum threshold of respect are not permissible.44 Similarly,
mocking depictions of very personal and delicate circumstances may also exceed
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the right to satire.45 For example, publications where the subject is depicted in a
vulgar, demeaning, and humiliating manner 46 may be considered defamatory
and not as satire.
b)
22.

Defenses Based on the Criminal Code

The following defenses to criminal defamation are listed in the Criminal Code:
a.
Provocation: Defamation is not punishable when it is a reaction in anger in
response to an unjust act or a “provocation.” 47 The reaction to the provocation need
not be instantaneous, but must take place while the state of anger lasts.48
b.
Limited exceptio veritatis: The Criminal Code does not provide truth as a
defense to defamation in general. However, where the statement alleges a specific fact,
the speaker can be found innocent 49 under the following circumstances based on the
truth of the statement:
i.
Truth is a defense if the speaker and the subject mutually agree that a
jury should decide on the truth of the statement. 50 Such an agreement has to be
made before the judge convicts the speaker.
ii.
Truth is a defense where the subject is a public official and the statement
relates to the exercise of his or her functions.51
iii.
Truth is a defense where the speaker’s statement led to criminal
proceedings against the subject, and the subject then commenced a criminal
action against the speaker for defamation.52
iv.
Truth is a defense if the subject formally requests that the court’s
judgment extend to ascertaining the truth of the statement. 53
C.

Civil Defamation

23.
Defamation can give rise to civil (tortious) liability under Article 2043 of the Italian Civil
Code. Civil claims must be brought within five years54 of the date when the person who is the
subject of the defamatory statement becomes aware of the statement. 55
1.
24.

Elements of Civil Defamation

The elements of civil defamation are as follows:
a.
Harm to reputation: The statement in question must cause harm to the subject’s
reputation.56
b.
Intentional or negligent conduct: The speaker must intentionally or negligently
cause the harm to the subject’s reputation. Courts more frequently find civil
defamation in cases where there is intention (as opposed to negligence) on the part of
-6-

the speaker.57 In 2017, the Court of Cassation held that if the subject is regularly
covered by the press or if the statement is of public interest, this element is not easily
met.58
2.
25.

Compensation

A person can seek both monetary and moral damages in a civil defamation claim.

26.
Article 2043 of the Italian Civil Code provides for monetary compensation for any
intentional or negligent damage suffered.59 Article 2056 also provides for moral damages.60
Courts have interpreted moral damages as a broad category, including any unjust violation of a
constitutionally protected right that cannot be economically quantified. 61
27.
The Court of Cassation has held that compensation for moral damages can only be
awarded if the defamed person has been identified in the news.62 They have also determined
that moral damages cannot be presumed and the subject must prove the damage caused. 63
Courts have weighed various factors in deciding whether to award moral damages and in what
amount. These include the dissemination of the statement, the degree of harm caused to the
subject’s reputation, and the subject’s social status. 64 Courts have also considered how fast the
news spread to assess the harm to a person’s reputation. 65
3.

Defenses to Civil Defamation

28.
The defenses to allegations of criminal defamation also apply to claims of civil
defamation.66
29.
One commonly used defense is that the statement in question is protected by freedom
of expression under Article 21 of the Constitution.67 For a defense to civil liability for
defamation under Article 21 to be successful, the following elements must be fulfilled:
a.
Truthful statement: The statement must be true or at least not provably false.68
To invoke this defense, the speaker must prove the statement’s verisimilitude.
However, demonstrating verisimilitude is not an absolute defense. If the speaker proves
that the statement is true, he or she may still be held liable for defamation, if the
subject can demonstrate that the source of the speaker’s statement was not reliable.69
b.
Statement made in public interest: The statement must have been made in the
public interest, meaning it must be of relevance for the public. 70
c.
Unbiased and impartial statement: The statement must be presented in an
unbiased manner and should not aim at denigrating the subject’s reputation. 71
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PRIVACY
30.
Under Italian law, privacy and data protection have become increasingly intertwined.
Therefore, statutory provisions and case law regarding these two rights often overlap. In some
cases, courts have treated data protection as part of the right to privacy. In others, they have
approached data protection and privacy as two distinct concepts. 72 This section includes case
law and statutory provisions on data protection, and discusses data protection as a facet of the
right to privacy.
A.

Constitutional Framework for Privacy

31.
While the Italian Constitution does not expressly refer to a right to privacy, it does
contain “provisions addressing the collection and circulation of personal information.”73 In
particular:
Article 2 of the Constitution provides: “The Republic recognizes and guarantees
the inviolable rights of the person, both as an individual and in the social formations
where human personality is expressed. The Republic expects that the fundamental
duties of political, economic and social solidarity be fulfilled.”74 Courts have interpreted
this Article as encompassing citizens’ rights to privacy as well as a right to honor,
reputation, personality, and personal image. 75
Article 13 of the Constitution provides in part: “Personal liberty is inviolable. No
one may be detained, inspected, or searched nor otherwise subjected to any restriction
of personal liberty except by order of the Judiciary stating a reason and only in such
cases and in such manner as provided by the law.” 76
Article 14 of the Constitution provides in part: “The home is inviolable. Personal
domicile shall be inviolable. Home inspections, searches, or seizures shall not be
admissible save in the cases and manners complying with measures to safeguard
personal liberty.”77
Article 15 of the Constitution provides: “Freedom and confidentiality of
correspondence and of every other form of communication is inviolable. Limitations
may only be imposed by judicial decision stating the reasons and in accordance with the
guarantees provided by the law.”78
B.

Supra-National Regulation of Privacy

32.
There is a variety of supra-national instruments that regulate privacy rights in Italy.
Because Italy is a member state of the European Union (EU), these include EU regulations and
the EU Charter. The European Convention on Human Rights also applies.
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1.

GDPR

33.
In 2016 the European Parliament issued the General Data Protection Regulation
(“GDPR”) which regulates the processing79 of personal data80 relating to individuals in the EU.81
34.
The GDPR requires member states to exempt journalistic activities from certain
provisions of the regulation, such as the requirement of consent for processing data, when
adopting the Regulation.82 The purpose of this exemption is to reconcile the right to the
protection of personal data with the right to freedom of expression and information. 83
2.

Other European Instruments

35.
There are several other legal instruments at the supra-national level addressing privacy
and data protection issues. These are briefly described below.
a.
ECHR: Most prominently, Article 8 of the European Convention on Human
Rights, which is binding in all EU member states, recognizes the right of individuals to
respect for their private and family life, home, and correspondence.
b.
Strasbourg Convention for the Protection of Individuals with Regard to Automatic
Processing of Personal Data (1981): The Strasbourg Convention protects individuals
“against abuses which may accompany the collection and processing of personal data.”
It seeks to regulate the transnational flow of personal data.84
c.
EU Directive 2002/58/EC: This Directive provides for protection of privacy in the
electronic communications sector. 85
d.
EU Charter: The Charter of Fundamental Rights of the European Union (the “EU
Charter”), which is legally binding on EU member states, recognizes the respect for
private and family life, home, and communications (Article 7); the protection of personal
data (Article 8); and freedom of expression and information (Article 11).
C.

Domestic Privacy Legislation

36.
The Italian government adopted the GDPR regulation, which came into force in 2016,
through Legislative Decree No. 108/2018 (the “Decree”).86 This Decree and relevant provisions
from the Civil Code, the Journalist’s Code, and the Criminal Code, are described below.
37.
In addition to these domestic laws, the Italian Copyright Law also prohibits the display,
reproduction, or commercial distribution of a person’s image without that person’s consent. 87
1.

The Civil Code

38.
The Civil Code contains provisions entitling individuals to restrict the circulation of
certain information concerning themselves. Article 6 states that everyone has the right to the
name assigned to them by law.88 A person who is denied the right to use his or her name or
who is harmed unduly by the use of his or her name by others can request courts to order such
-9-

use to cease. In addition, that person can also claim damages. A court may order that the
judgment be published in one or more newspapers. 89
39.
Article 10 of the Civil Code protects the image of a person. A person can seek damages
and also request that the abuse of the person’s image cease in cases where his or her image is
published or displayed without consent and the published image causes harm to his or her
reputation. The provision also encompasses the publication of images of the parents, spouse or
children, meaning that family members can also bring a claim.90
2.

The Journalist’s Code

40.
The Journalist’s Code 91 applies to any person who carries out “journalistic activities.” 92
Italian Courts have broadly defined “journalistic activities” as “the gathering, commenting and
elaboration of news or written pieces for the purpose of communicating.”93
41.
The Journalist’s Code provides that a person carrying out journalistic activities can
disclose certain personal information even if that information would otherwise be protected by
privacy rights (for example, the right to not have personal data published without consent
under the GDPR),94 if the information is indispensable to prove the veracity of a fact or it is
necessary to describe an issue.95
42.
However, under the Journalist’s Code, a person carrying out journalistic activities may
still not: (i) publish names of minors when disclosing information about them; (ii) publish news
or images that damage the dignity of the person; (iii) disclose information regarding a person
who is ill without his or her consent; or (iv) publish a detailed description of a person’s sexual
behavior.96
43.
In order to legally publish information of the types listed above, a journalist would need
to obtain the consent of the person who is the subject of the disclosure. 97 If this information is
disclosed without consent by someone who falls within the broad definition of a journalist
under the Code, it can result in administrative, civil, or criminal sanctions.
44.
A person who is the subject of such an unlawful disclosure can bring a claim of unlawful
processing of data either in court or before the Data Protection Agency.98
a.
Administrative Sanctions: In case of an unlawful disclosure, the Data Protection
Agency has the authority to impose monetary sanctions.99 The amount of the sanction
will depend on the severity of the infringement and will be determined on a case-bycase basis.100 Stricter sanctions apply, for instance, if the conditions relating to consent
are violated.101
b.
Civil Liability: Under the GDPR, any “person who has suffered material or nonmaterial damage as a result of infringement” of the GDPR has the right to receive
compensation from the person who processed the personal data by bringing a civil
action in court.102
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c.
Criminal Liability: If, in addition to unlawfully disclosing data, a person intends to
harm someone whose data he or she disclosed, the person who disclosed the data may
be liable under criminal law. The punishment is imprisonment for one to three years.103
3.

The Criminal Code

45.
Infringement of privacy or data protection can also lead to liability under the Criminal
Code.
a.
Publication of the identity of minors: The Criminal Code punishes the publication
of documents of a criminal procedure by up to 30 days of imprisonment or a fine of €51
to €258.104 This sanction also applies if an individual publishes the identity of a minor
involved in criminal proceedings. 105
b.
Processing data through hidden cameras: Article 615 bis of the Criminal Code
prohibits obtaining news or images relating to a person’s private life through the use of
visual or sound recording tools in a person’s home or property. The penalty is
imprisonment from six months to four years.106 This also applies to anyone who publicly
discloses or disseminates such news or images.107
c.
Surreptitious recording: Telephone conversations may be recorded “with the
consent of only one party” if the person recording the conversation is an active part of
that conversation.108 It is unlawful to publish the recorded conversation without
permission. The publication of such tapped phone conversation in order to damage the
reputation of others is punishable by imprisonment for up to four years.109 However,
the Criminal Code states that there are no criminal sanctions if the broadcasting of the
recording was done in the course of a journalist’s professional duties.110
D.

Additional Privacy Obligations

46.
In addition to the statutory provisions concerning the privacy rights discussed above,
courts have set out additional obligations to ensure the protection of the right to privacy,
especially the duty to update and the right to be forgotten.
1.

Duty to Update

47.
Courts have held that individuals who have been the subject of news coverage have the
right to request newspapers and news websites to update this news coverage with pertinent
new information.
48.
For example, in 2012, an Italian politician brought a claim before the Court of Cassation
against a newspaper that had published a report on the politician’s arrest for corruption in
1993; the report was still available in the newspaper’s online archives. The politician alleged a
violation of his right to privacy because the article had not been updated to state that he had
ultimately been found innocent. The Court upheld the claim, stating that information must be
displayed within its proper context and updated with new developments.111 The Court stated:
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“the transfer of the data to a historical archive is certainly permissible, however, for the
lawfulness and correctness of the processing and dissemination of data via the Internet the
information and data processed must be duly supplemented and updated.”112
2.

Right to Be Forgotten

49.
The right to be forgotten is not codified in Italian law, but courts and the Data
Protection Agency have recognized the existence of this right.113
50.
For example, the Court of Cassation recently described the right to be forgotten as the
interest of each individual not to remain unlimitedly exposed to the further damage that the
repeated disclosure of information licitly disclosed in the past would cause to his or her honor
and reputation.114
51.
At least one court has held that the mere passage of time grants a person the right to be
forgotten in a case in which a person invoked the right to “forget” his criminal proceedings
which were still ongoing. In 2016, the Court of Cassation ordered a local newspaper to delete
from its website all coverage of a criminal prosecution that had been initiated in 2008. The
claimant, the individual who had been prosecuted, requested the removal of the articles on the
grounds that the articles were no longer of public interest due to the length of time that had
passed since the prosecution. Although the criminal proceedings against the claimant were still
pending, the claimant argued that the newspaper’s continuing coverage of the prosecution
caused irreparable damage to his reputation.
52.
The Court found the newspaper civilly liable for not deleting the relevant articles when
the claimant requested that it do so. Additionally, it found that enough time had passed since
the prosecution, during which time the newspaper’s website included coverage of it, for the
public to be informed of the prosecution. The Court ordered the newspaper to delete all
coverage of the prosecution from its website and it emphasized that the right to privacy
prevailed over the right of information and freedom of press on the facts of this case.115
53.
Courts have also used the right to be forgotten to forbid the republication of a news
story after a substantial amount of time has passed. One court held that it is not lawful to
disseminate again, after a substantial time, a news story that had been lawfully published in the
past, and that a news story can only be republished if the facts previously published again
become current, and a new interest in accessing such information arises. 116
E.

Defenses to Privacy Violations

54.
As explained above, Article 21 of the Constitution protects freedom of expression and
freedom of the press,117 and can provide a defense for privacy and data protection
infringement claims.
55.
There have been several cases addressing the “tension between privacy and freedom of
the press.”118 Courts rely on the concept of proportionality to assess the factual circumstances
of the case and decide whether there is a public interest that justifies the infringement.119
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When assessing proportionality, courts have held individuals liable for disclosing information
that is not objectively true, provided there is no real public interest in publishing information
and the information is not presented accurately.
56.
As the Court of Cassation has stated, the disclosure of information affecting the honor
and reputation of a data subject is therefore only lawful when three conditions are met: the
objective truth of the disclosed information; the public interest in knowing the facts (so called
pertinence); and formal accuracy of the presentation.120
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RIGHT TO INFORMATION
A.

Constitutional Framework for the Right to Information

57.
The Italian Constitution does not expressly protect the right to information. However,
courts have identified constitutional grounds for the right to access public information. Among
these grounds are “the general guarantee of those freedoms that provide a democratic
connotation to the citizen/authority relationship, most notably the freedom of information,
which is guaranteed under Article 21 of the Constitution but, more than that, by the entire
Italian Constitution itself.”121
58.
In addition, commentators have also argued that a right to information exists, 122 but on
different grounds. They argue that such a right derives from the constitutional principle of
legality,123 the constitutional right to a well-functioning administration,124 and “the principles of
democracy, protection of personal rights and equality set under Articles 1, 2, and 3 of the
Constitution.”125
59.
The right to information is not absolute and can be limited by competing constitutional
rights. For example, the right to the presumption of innocence (set out in Article 27 of the
Italian Constitution) “has been used to limit the publication of information concerning
individuals involved in allegedly criminal activities.”126 EU law also provides that Member
States should take appropriate measures to ensure that public authorities, when providing
information to the media, do not refer to suspects or individuals who have been charged with a
crime as being guilty of that crime.127
B.

Legislative Framework for the Right to Information

60.
The right to access administrative documents is defined as the right of any individual to
access or request a copy of public documents. 128
61.

Article 7 of Law No. 124 provides:
“‘without prejudice to the obligations of publication,’ freedom of information through the
right of access to data and documents held by public authorities, also by electronic
means, shall be granted ‘to anyone, regardless of ownership of a legally protected
situation,’ except in cases of secrecy or prohibition of disclosure provided for by law and
within the limits necessary for the protection of public and private interests…” 129

62.
In 2016, Italy passed the Freedom of Information Act (“FOIA”),130 with the objective of
guaranteeing a greater degree of transparency in Italian public institutions and encouraging
more informed public debate. 131 The FOIA grants citizens the right to access and obtain copies
of public administration documents. 132
63.
Under the FOIA, requests for information do not require reasons; an individual does not
need to demonstrate a legitimate interest in the matter in order for the request to be
- 14 -

granted.133 However, access to information can be denied if it is “necessary to avoid a material
prejudice to the protection of certain public interests” listed in the Act. These include public
safety, the prosecution of criminal offences, public order, and the financial and economic
stability of the State.134 Moreover, access can also be refused to avoid material prejudice to
certain private interests. These include the protection of personal data and correspondence,
the protection of the economic and business interests of a natural or legal person, and the
protection of copyright and trade secrets.135
64.

A FOIA request can be addressed to:
a.

the administrative body holding the requested data or documents;

b.

the “Office of Public Relations”;

c.
the “corruption and transparency public officer” (a public officer that oversees
and enforces the FOIA and seeks to guarantee transparency amongst the state entities).
In this case, the requested information should only be related to data or documents that
are subject to mandatory publication under FOIA;136 or
d.

another body indicated by the “administration.” 137

65.
The administrative body must render a reasoned decision within 30 days. 138 If access is
refused or no decision is rendered within 30 days, the applicant can submit a request for review
before the corruption and transparency public officer.139 If the relevant body is a regional or
local government, the applicant may also appeal to the competent ombudsman. 140
C.

Judicial Proceedings and Records

66.
Criminal hearings in Italy are public, and can be rendered null and void if the right of
public access is violated.141 However, in certain cases, the public can be excluded from the
hearing, for example if the evidence presented may compromise the privacy of a witness in
relation to facts unrelated to the accusation; if publicity may affect “public health”; to protect
the security of the witness or the accused; or whenever the victim is a minor.142
67.
According to Article 116 of the Code of Criminal Procedure, “any person interested in
the procedure” may obtain copies of documents at their own expense during and after the
proceedings. However, documents relating to a criminal investigation or identified as
confidential by a judge cannot be published. 143 The punishment for publication of such
documents is imprisonment of up to 30 days and fines ranging between €51 and €258. 144
68.
In the same context, Article 114(6 bis) of the Code of Criminal Procedure also forbids the
publication without consent of the image of a defendant when he or she is deprived of personal
freedom (for example, if handcuffed or subject to other means of restraint).145
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69.
According to Article 128 of the Code of Civil Procedure, hearings in civil proceedings are
public. The judge can decide to hold the hearing behind closed doors for reasons of State
security, public order, or morality.146
1.

Judicial Proceedings Involving Minors

70.
The Italian Constitutional Court has held that minors involved in judicial proceedings
have an interest in not having their name or image publicized. Courts must weigh this interest
against the right of access to information. The Constitutional Court has stated that “the
reporter’s activity must respect and find a balance between the right to inform and individual’s
privacy… the protection of minors assumes a special set of norms regarding their privacy which
supersedes the right to inform.”147
71.
In 2014, the Court of Cassation found a journalist criminally liable for publishing the
identity of a minor. In that case, the Court considered that the privacy rights of the minor
prevailed over both freedom of press and the right to access information. 148

COPYRIGHT
72.
This section gives an overview of the law on copyright. In Italy, copyright is regulated by
Law No. 633 (the “Copyright Law”).149 Some relevant provisions are also contained in the Civil
Code.150
A.

What Can Be Copyrighted?

73.
The Copyright Law protects “works of the mind having a creative character and
belonging to literature, music, figurative arts, architecture, theatre or cinematography,
whatever their mode or form of expression.”151 Copyright is acquired “on the creation of a
work that constitutes the particular expression of an intellectual effort.”152
74.
The Copyright Law contains a non-exhaustive list of protected works, including written
or oral literary works, dramatic and scientific works, musical works and compositions,
photographs, computer programs, and databases (provided they are systematically or
methodically arranged and can be individually accessed).153 It also protects “collective works
formed by the assembling of works, or part of works, and possessing the character of a selfcontained creation” (e.g., newspapers and magazines)154 and “works of a creative character
derived from any such work” (e.g., translations, and adaptations). 155
75.
Copyright grants the author both economic rights and moral rights. The economic rights
conferred by copyright include the right to distribute the work and the exclusive right “to the
economic utilization of the work in any form or manner, whether original or derivative.”156 The
moral rights conferred by copyright provide the author “the right to claim authorship of his
work and to object to any distortion, mutilation or any other modification of, and other
derogatory action in relation to the work, which would be prejudicial to his honor or
reputation.”157 The author also has the right to withdraw his or her work from the market
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“whenever serious moral reasons arise.” 158 “Serious moral reasons” can include ethical,
intellectual, political, or religious reasons.159
76.
Under the Copyright Law, the infringement of the economic and moral160 rights
conferred by copyright can result in civil or criminal liability. A person whose copyright is
infringed can request:
the destruction or removal of the material constituting the infringement (for
example, illegally reproduced or disseminated copies of the copyrighted work would
need to be destroyed);161 or
damages.162
77.
The holder of the copyright can also request a restrictive injunction pursuant to the
Rules of Civil Procedure.163
78.
Any person who, inter alia, commercially distributes the work of another person or
reveals the contents of such work before it is made public, may be criminally liable to a fine of
€51 to €2,065.164 If (1) the work is not intended for public disclosure, (2) the publisher usurped
the authorship of the work, or (3) the work is deformed, mutilated or otherwise modified, and
such acts constitute an offence against the honor or reputation of the author, the penalty is
imprisonment of up to one year or a fine of no less than €516. 165 Reduced fines apply if the
acts are committed through negligence (i.e., if there was no intention to infringe upon
copyright).166
79.
A person who infringes upon copyright may also be liable for administrative fines
equivalent to double the market price of the work, or, if the market price is hard to determine,
€103 to €1,032.167
B.

Who Holds the Copyright in a Work?

80.
In the absence of proof to the contrary, “a person who is shown, in the customary
manner, as the author” shall be deemed the author of the work and shall hold the copyright in
the work.168 If the work has been created by the inseparable contributions of two or more
persons, the copyright belongs to all authors jointly. 169 In the case of a collective work, the
person who organizes and directs its creation shall be the author.170 For magazines and
newspapers, in the absence of agreement to the contrary, economic rights belong to the
publisher; the individual contributors, however, have the right to utilize their own contributions
separately.171
C.

Limitations and Fair Use

81.
There is no general provision on “fair use” in the Copyright Law, but its Chapter V
contains a list of exceptions and limitations to copyright.
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82.
In particular, Chapter V provides that “[a]rticles on current interest of an economic,
political or religious character, published in magazines or newspapers, as well as articles
broadcast or made available to the public” shall be freely reproduced or communicated to the
public, provided the source is indicated. 172 In addition, reproduction or communication to the
public of works “utilized during current events” is permitted for the purposes of reporting the
current event to the extent justified by the informatory purpose (and as long as the source is
indicated, “unless it turns out to be impossible” to indicate the source).173 Moreover, the
reproduction of information shall be lawful as long as it is not contrary to “fair practice in
journalism” and provided the source is given.174
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